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MEMORANDUM

TO: Honorable Mayor and Oregon City Commission

CC: City Manager
Community Services Director
Bill Kabeiseman, Assistant City Attorney

FROM: Carrie Richter, Assistant City Attorney
DATE: June 29, 2010
RE: Oak Tree Park and Josephine Street Extension

The Oregon City United Methodist Church has proposed realigning the future extension of Josephine
Street, as well as locating a storm detention facility, so that they occupy a portion of land dedicated as
park land on the plat of the Oak Tree Park subdivision. Although extending a road through park land
may be possible, given the restrictions on the use of dedicated property as well as the City Charter
restrictions on park lands, some additional legal hurdles may be required in order to realize this solution.

Background

In 2008, the City approved a partition sought by the Church in order to allow residential development of
a portion of the Church’s property (Exhibit C). The approved application also included a zone change
from R-10 to R-8, a modification of the conditional use to reduce the parcel size for the existing church,
and a variance to the maximum lot size requirements permitted for a partition. A condition of approval
of the partition was the extension of Josephine Street through the Church parcel to provide for additional
connectivity for the neighborhood north of the Church. As originally approved, the new road was to
connect to South End Road by running between the existing Fire Station No. 14 and the Church. A copy
of the original proposal is attached to this Memorandum as Exhibit B. In 2008, the City transferred
ownership of Fire Station No. 14 to Clackamas County Fire District # 1.

The Fire District is opposed to the road extension as proposed in the Church’s original partition
application. Therefore, the Church is proposing an alternative alignment that places the future Josephine
extension behind the fire station and connecting it to Lafayette Avenue As shown on Exhibit D to this
memorandum. This alignment requires crossing Oak Tree Park, a small park dedicated to the City
pursuant to a subdivision plat recorded in 1973. A copy of portions of the recorded plat is attached to
this memorandum as Exhibit E. (Oak Tree Park is highlighted in yellow on both maps.) In addition to
locating a road on park land, the parties are also proposing to relocate the storm water detention facility
that would serve the future Church property development from behind the Fire Station onto the park
land creating a single park / storm water maintenance obligation for the City. According to the engineer
hired by the Church, such combination park / stormwater facilities work well as the low flow channel is
placed along the edge of the park so that, during dry weather, a majority of the park is usable.
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Nature of the Dedication Language
The Oak Tree Park plat contains dedication language that provides as follows:

“David E. Farr and Virginia M. Farr do hereby dedicate to the use of the public as public
ways forever all street, avenues, park areas and easements shown on said map.” See
attached plat details.

The first question is whether that area has been dedicated as a park such that a road can not be built on
the site. Typically, dedication as a “park’ would limit the use of the area to park uses. Parks may
include roadways, but usually such roads are internal or access roads, not roads that take up a significant
portion of the park, such as the one proposed here and a roadway across a park would typically not be
consistent with dedication for use as a park. In any event, the language of the dedication (as shown in
Exhibit E) does not distinguish between park uses and road uses and “dedicates to the use of the public
as public ways forever all streets, avenues, park areas and easements shown on said map.” It is likely
that, if this issue were brought to a court that the court would find the specific notation of the tract as a
“park area” would limit uses to park uses.

To the extent Tract A is dedicated solely for park uses, and the city can not use the dedication for a road,
the City could not simply convert the use. As the Commission is aware, dedications are not outright
grants of property to the City, but are the equivalent of easements to the public for a particular use with
the City managing the property for the benefit of the public. Siegenthaler v. North Tillamook County
Sanitary Authority, 26 Or App 611, 553 P2d 1067 (1976). If property dedicated for a particular purpose
ceases to be used for that purpose, the dedicated area reverts to the owner of the underlying property.
Portland Baseball Club v. Portland, 142 Or 13, 18 P2d 811 (1933). Generally, the holders of that
interest are the immediately adjacent neighbors. /d. Thus, if a court were to determine that the
construction of the proposed road was inconsistent with the area’s use as a park,' the construction of the
road could be enjoined and the land could revert to the neighboring property owners.

Given that uncertainty, in order to ensure that the dedication issue does not cause problems at some
point in the future, the prudent course would be to acquire whatever property interest the neighboring
property owners hold in the dedicated park area on the Oak Tree Park plat. The acquisition of those
interests would eliminate any risk that limiting park uses in that area would allow the area to revert back
to the neighboring property owners. The easiest way to accomplish this would be to require the
applicant to obtain quit claim deeds from the neighboring property owners foregoing any interest they
may still have in the property dedicated as park areas. Our office could work with staff to provide such
forms for use by the applicant.

Charter Park Limitations

! There is at least an argument that the dedication language in this subdivision could be read to contemplate

that the dedicated areas could be used for either roadways or parks. However, such a conclusion is, at best,
unclear.
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all powers necessary or convenient for the conduct of its municipal affairs.” Second, the Oregon
Supreme Court has held that a local body is entitled to deference when it is interpreting its own charter.
Fifth Avenue Corp. v. Washington Co., 282 Or. 591, 581 P.2d 50 (1978) (cited approvingly in Gage v.
City of Portland, 319 Or 308, 315, 877 P2d 1187 (1994)). Thus, if there are two possible interpretations
of a charter provision, the choice of which interpretation is the proper one is for the city to make, not the
courts. Ultimately, it is for the Commission to determine whether the limitations in Section 41 apply to
all parks within the City, or only to those parks listed in the Charter and those other parks that have been
specifically designated as subject to the limitations in Section 41 of the Charter.

To the extent the Commission determines that dedicated parks, such as the one dedicated in the plat of
Oak Tree Park are subject to the limitations in Section 41, that section limits the City’s ability to (1)
vacate or change the legal status of a park, and (2) construct buildings or structures on the park.3

The limitation on vacating a designated park is relatively straightforward — Oregon law allows cities to

vacate property dedicated to a city. This is seen most typically for undeveloped streets, but also applies
to dedicated city parks. When dedicated property is vacated, the property reverts to private ownership.

Under this provision of the Charter, the City cannot vacate such a park without a vote of the citizens of
Oregon City. Here, rather than vacating the park, the City would be converting the land from one type

of public use to another.

As far as changing the “legal status” of a park, the Charter does not provide much information about the
term “legal status.” One likely interpretation would mirror what occurred in a recent case in the city of
West Linn, Dodds v. City of West Linn, 222 Or App 129, 193 P3d 24 (2008). In that case, West Linn
acquired a .4 acre parcel through foreclosure. The city initially classified the property as “city-owned,”
but later, by resolution, designated the property as “open space natural area.” Two months later, after a
new mayor and city council had taken office, the city council removed the “open space natural area”
designation and the former mayor challenged that action. The Court of Appeals ultimately dismissed the
case for unrelated reasons, but this type of “re-designation” from city park to some other status, with the
concomitant avoidance of the limitation in Section 41, may be the purpose of the limitation on the
change of legal status. With that in mind, depending on how the Commiission interprets the change in
legat status provision of Section 41, the use of park land as a street could be considered a “‘change in
legal status,” because that area of the park is no longer available for park purposes.

The final limitation prohibits the construction of certain permanent buildings or structures at Charter
Parks for purposes other than recreation or park maintenance. A “structure” is defined by OCMC
17.04.1215 to mean “anything constructed or erected that requires location on the ground or attached to
something having location on the ground.” Although roads are typically separately described and
distinguished from structures, it appears that a road for non-recreational purposes could be viewed as a
structure, requiring a vote of the citizens.

It is important to note that, with all of these limitations, the Charter does not absolutely prohibit the
activities such as change in status or the construction of permanent non-recreation structures. Instead,
the Charter provision requires the City Commission to receive voter approval for such an action.
Although this process makes these activities subject to voter review, the history of this provision

} Section 41 also limits the ability of the City to transfer any aspect of ownership of park property,
including leasing of park property, but that limitation is not implicated by the Church’s proposal.
4-
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