
 
 
  
 
 
 
 
 
 
 

AGENDA 
 

MILWAUKIE PLANNING COMMISSION  
Tuesday, October 22, 2013, 6:30 PM 

Continued from October 8, 2013 
 

MILWAUKIE CITY HALL 
10722 SE MAIN STREET 

 
1.0      Call to Order - Procedural Matters 
2.0  Planning Commission Minutes – Motion Needed 

2.1 May 14, 2013 
2.2 May 28, 2013 Joint Session with Design & Landmarks Committee 

3.0 Information Items 
4.0 Audience Participation – This is an opportunity for the public to comment on any item not on the 

agenda 
5.0 Public Hearings – Public hearings will follow the procedure listed on reverse 

5.1 Summary: Parking Determination Appeal 
Applicant/Owner: Western Planning/Pendleton Woolen Mills 
Address: 2516 SE Mailwell Dr 
File: AP-13-01 
Staff:  Ryan Marquardt 

6.0 Worksession Items 
6.1 Summary: Mural Code Project  

Staff: Ryan Marquardt 
 6.2 Summary: Land Use Development Review Training 

Staff: Ryan Marquardt 
7.0 Planning Department Other Business/Updates 
8.0 Planning Commission Discussion Items – This is an opportunity for comment or discussion for 

items not on the agenda. 
9.0 
 

Forecast for Future Meetings:  
November 12, 2013 1. Public Hearing: DR-13-05 10400 SE Main St Veterinarian Clinic Design 

Review 
2. Worksession: Moving Forward Milwaukie project briefing tentative  

November 26, 2013 1. TBD 
 
 
  



Milwaukie Planning Commission Statement 
The Planning Commission serves as an advisory body to, and a resource for, the City Council in land use matters.  In this 
capacity, the mission of the Planning Commission is to articulate the Community’s values and commitment to socially and 
environmentally responsible uses of its resources as reflected in the Comprehensive Plan 
 
1. PROCEDURAL MATTERS. If you wish to speak at this meeting, please fill out a yellow card and give to planning staff.  Please turn 

off all personal communication devices during meeting.  For background information on agenda items, call the Planning Department at 
503-786-7600 or email planning@ci.milwaukie.or.us. Thank You. 

 
2. PLANNING COMMISSION MINUTES. Approved PC Minutes can be found on the City website at  www.cityofmilwaukie.org 
 
3. CITY COUNCIL MINUTES City Council Minutes can be found on the City website at  www.cityofmilwaukie.org  
 
4. FORECAST FOR FUTURE MEETING. These items are tentatively scheduled, but may be rescheduled prior to the meeting date.  

Please contact staff with any questions you may have. 
 
5. TIME LIMIT POLICY.  The Commission intends to end each meeting by 10:00pm.  The Planning Commission will pause discussion of 

agenda items at 9:45pm to discuss whether to continue the agenda item to a future date or finish the agenda item. 
 
Public Hearing Procedure 
Those who wish to testify should come to the front podium, state his or her name and address for the record, and remain at the podium 
until the Chairperson has asked if there are any questions from the Commissioners. 
1. STAFF REPORT.  Each hearing starts with a brief review of the staff report by staff.  The report lists the criteria for the land use       

action being considered, as well as a recommended decision with reasons for that recommendation. 
 
2. CORRESPONDENCE.  Staff will report any verbal or written correspondence that has been received since the Commission was 

presented with its meeting packet. 
 
3. APPLICANT’S PRESENTATION.  
 
4. PUBLIC TESTIMONY IN SUPPORT.  Testimony from those in favor of the application.  
 
5. NEUTRAL PUBLIC TESTIMONY.  Comments or questions from interested persons who are neither in favor of nor opposed to the 

application. 
 
6. PUBLIC TESTIMONY IN OPPOSITION.  Testimony from those in opposition to the application. 
 
7. QUESTIONS FROM COMMISSIONERS.  The commission will have the opportunity to ask for clarification from staff, the applicant, or 

those who have already testified. 
 
8. REBUTTAL TESTIMONY FROM APPLICANT.  After all public testimony, the commission will take rebuttal testimony from the 

applicant. 
 
9. CLOSING OF PUBLIC HEARING.  The Chairperson will close the public portion of the hearing.  The Commission will then enter into 

deliberation.  From this point in the hearing the Commission will not receive any additional testimony from the audience, but may ask 
questions of anyone who has testified. 

 
10. COMMISSION DISCUSSION AND ACTION.  It is the Commission’s intention to make a decision this evening on each issue on the 

agenda.  Planning Commission decisions may be appealed to the City Council. If you wish to appeal a decision, please contact the 
Planning Department for information on the procedures and fees involved. 

 
11. MEETING CONTINUANCE.  Prior to the close of the first public hearing, any person may request an opportunity to present additional 

information at another time. If there is such a request, the Planning Commission will either continue the public hearing to a date 
certain, or leave the record open for at least seven days for additional written evidence, argument, or testimony. The Planning 
Commission may ask the applicant to consider granting an extension of the 120-day time period for making a decision if a delay in 
making a decision could impact the ability of the City to take final action on the application, including resolution of all local appeals.   

 
The City of Milwaukie will make reasonable accommodation for people with disabilities.  Please notify us no less than five (5) business 

days prior to the meeting. 
 

Milwaukie Planning Commission: 
 
Lisa Batey, Chair 
Clare Fuchs, Vice Chair 
Scott Barbur 
Sine Bone 
Shaun Lowcock 
Wilda Parks 
Gabe Storm 
 

Planning Department Staff: 
 
Steve Butler, Interim Planning Director 
Ryan Marquardt, Senior Planner 
Li Alligood, Associate Planner 
Brett Kelver, Associate Planner 
Alicia Martin, Administrative Specialist II 

 

mailto:planning@ci.milwaukie.or.us
http://www.cityofmilwaukie.org/
http://www.cityofmilwaukie.org/


CITY OF MILWAUKIE 1 
PLANNING COMMISSION 2 

MINUTES 3 
Milwaukie City Hall 4 

10722 SE Main Street 5 
TUESDAY, MAY 14, 2013 6 

6:30 PM 7 
 8 
COMMISSIONERS PRESENT   STAFF PRESENT 9 
Lisa Batey, Chair      Stephen C. Butler, Planning Director 10 
Clare Fuchs, Vice Chair    Ryan Marquardt, Senior Planner  11 
Scott Barbur      Kari Svanstrom, Associate Planner 12 
Sine Bone      Damien Hall, City Attorney 13 
Shaun Lowcock      14 
Wilda Parks       15 
Gabe Storm 16 
 17 
1.0  Call to Order – Procedural Matters 18 
Chair Batey called the meeting to order at 6:30 p.m. and read the conduct of meeting format 19 
into the record.  20 
 21 
Note: The information presented constitutes summarized minutes only. The meeting video is 22 
available by clicking the Video link at http://www.ci.milwaukie.or.us/meetings. 23 
 24 
2.0  Planning Commission Minutes - None 25 
   26 
3.0  Information Items 27 
 28 
Chair Batey introduced and welcomed Scott Barbur as the new Planning Commissioner.  29 
 30 
Scott Barbur noted his background and current law business in Milwaukie.  31 
 32 
Chair Batey noted the opening of the Milwaukie Farmers Market. She also encouraged citizens 33 
to call a hotline to report odors from the Kellogg Treatment Plant.  34 
 35 
4.0  Audience Participation –This is an opportunity for the public to comment on any item 36 
not on the agenda. There was none. 37 
 38 
5.0  Public Hearings 39 
 5.1  Summary: Tae Kwon Do Use Determination 40 

Applicant/Owner:  Kimco Realty/PKII Milwaukie Marketplace LLC 41 
Address: 10840 SE Oak St, Milwaukie Marketplace 42 
File: CCS-13-01 43 
Staff: Kari Svanstrom   44 

 45 
Chair Batey called the public hearing to order and read the conduct of minor quasi-judicial 46 
hearing format into the record. 47 
 48 
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Kari Svanstrom, Associate Planner, presented the staff report via PowerPoint. She reviewed 49 
the criteria and the allowed uses in the Community Shopping Commercial CCS zone. The 50 
proposed use would fall under the Office/School use allowed in the zone. Staff recommended 51 
approval with revised findings and conditions.  52 
 53 
Ms. Svanstrom answered questions from the Commission.  54 
 55 
Bill Brown, Kimo Realty, applicant, felt that the proposed use was an appropriate fit for daily 56 
life routines and was a complimentary community use.  57 
 58 
Sang Yun, USWC TaeKwonDo, applicant’s tenant, described the hopes of the business and 59 
potential number of students.  60 
 61 
It was moved by Vice Chair Fuchs and seconded by Commissioner Lowcock to approve 62 
the use determination for a taekwondo studio for File CCS-13-01 with the revised findings 63 
with corrected reference from MMC 19.104 to MMC 19.201 as noted. The motion passed 64 
unanimously.  65 
 66 

5.2  Summary: Tacoma Station Area Plan (TSAP) 67 
Applicant: City of Milwaukie 68 
File: CPA-13-01, ZA-13-01 69 
Staff: Ryan Marquardt 70 
 71 

Chair Batey called the hearing to order and read the conduct of legislative hearing format into 72 
the record. 73 
 74 
Ryan Marquardt, Senior Planner, introduced project consultant Matt Hastie with Angelo 75 
Planning Group, and presented the staff report via PowerPoint. Staff was seeking 76 
recommendation by the Planning Commission to City Council for adoption of the Tacoma 77 
Station Area Plan (TSAP). City Council public hearings were scheduled for June 4 and June 18. 78 
 79 
Mr. Marquardt reviewed the Executive Summary. He noted that the two application file 80 
numbers were because the TSAP was an ancillary document to the Comprehensive Plan, and 81 
also involved policy and map amendments involving the M (Manufacturing) Zone and a new 82 
overlay for the station area that included land use and design regulations. There would also be 83 
a Station Community Plan Boundary ordinance in order to fulfill a Metro Title 6 requirement.  84 
 85 
Mr. Hastie and Mr. Marquardt reviewed the proposed amendments, and their zoning 86 
recommendations and policy issues, as follows:   87 
• M Zone: new list of classifications for permitted, limited, and conditional use classifications; 88 

allowed office and retail use; and landscaping standards.  89 
• Overlay Zone: would apply to entire Station Area with subarea-specific provisions for 90 

allowed, limited, retail, and residential uses.   91 
• Nonconforming uses and setbacks: would be treated the same as elsewhere in the city 92 
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• Zoning recommendations and policy issues for: height, density, and floor area ratios, per 93 

zones; window coverage requirements; parking strategies and ratio requirements; and 94 
transit strategies and phasing to encourage transit use;  95 

• Project implementation: steps and phasing;  96 
• Transportation Priority Improvements: connectivity between Main Street, light rail 97 

stations, neighborhoods; and improved crossings. 98 
• Subareas and Opportunity Sites 99 
  100 
Mr. Marquardt noted the current Transportation System Plan (TSP) update and that changes 101 
and projects identified within the TSAP would be incorporated into the TSP. 102 
 103 
Mr. Marquardt reviewed the comments received after the date of the staff report and responses 104 
by staff.  105 
 106 
Mr. Marquardt and Mr. Hastie responded to questions from the Commission.   107 
 108 
Chair Batey called for public testimony.  109 
 110 
Neutral  111 
 112 
Michael Schiess, 2405 SE Clatsop St, noted Project 11, the pedestrian bridge proposed 113 
through his property, was problematic. The area had heavy industrial traffic and posed a high 114 
safety risk for cyclists. The project also meant lost privacy for his property. He suggested using 115 
pilings in Johnson Creek left from a bridge washed out in the 1996 flood that crossed at the end 116 
of Clatsop St into Johnson Creek City Park as a better option for a bridge for both the 117 
construction of the bridge as well as cyclist safety and line of site.  118 
  119 
Catherine Stauffer, 2405 SE Clatsop St, stated she was a cyclist herself and supported 120 
improvements to bike accessibility. However, through experience, the proposed area was very 121 
hazardous as it was a major industrial area. She also questioned the long term intent and if the 122 
City was supportive of industrial lands. 123 
 124 
Peter Stark, 2939 NW Cornell Rd, represented the Oregon Worsted Company. He was in 125 
support of TSAP but was concerned about the modifications to the M Zone. He believed 126 
development west of McLoughlin Blvd would be stifled by the proposed M Zone changes to 127 
office and retail uses, and noted the proposed changes would make existing business 128 
nonconforming.  Local businesses could do more if the area was incorporated into the overlay 129 
zone.  130 
 131 
Mr. Butler noted that adding the overlay to the area Mr. Stark suggested would take a lot of 132 
extra time and public outreach. The TSAP study area focused around the station area and had 133 
not included the west side of McLoughlin Blvd, due primarily to budgetary reasons.  134 
 135 
In Opposition 136 
 137 
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Rick Anderson, Anderson Dye Manufacturing, 2524 SE Moores St, stated Project 5C in 138 
Subarea 3A was a proposed bicycle/pedestrian path through their property, noting there was no 139 
right-of-way where the path was proposed. He added that one proposed option for parking 140 
would remove an automobile repair business and a plastics company, and under the proposed 141 
zone changes the businesses would not be allowed to relocate in the area. The estimated cost 142 
of the tunnel does not include expenses for land acquisition or damages to existing business. 143 
He asked the Commission to reject Project 5C.  144 
 145 
Ken Klunder, Arjae Sheet Metal, 8545 SE McLoughlin Blvd, referred to Mr. Scheiss’ 146 
testimony and added his concern of residential zoning for Subarea 2. He was in support of the 147 
TSAP, but the proposed residential area was on a dead-end street and he was concerned about 148 
industrial traffic congestion and safety.  149 
 150 
Staff responded to public testimony. 151 
 152 
Chair Batey closed the public testimony.  153 
 154 
 155 
The Planning Commission discussed some key issues, including:  156 
• Agreed that retaining the conditional use option of a sports and entertainment complex in 157 

Subarea 3 was beneficial.  158 
• Agreed to lower the priority of the tunnel path project 5C due to the property owner’s 159 

concerns as well as project cost concerns, but left the project as an option for long term 160 
consideration.  161 
 162 

The Commission agreed to discuss the following issues at the next hearing.  163 
• Proposed bicycle/pedestrian connection and bridge across Johnson Creek near SE 24th Ave 164 

and SE Clatsop St. 165 
• Should the Manufacturing M Zone modifications be limited to the TSAP area or apply more 166 

broadly to other M zone areas in the city? 167 
• Maximum retail size 168 
• Maximum office space  169 
 170 
It was moved by Commissioner Lowcock and seconded by Commissioner Barbur to 171 
close public testimony and continue the hearing for CPA-13-01, ZA-13-01, Tacoma 172 
Station Area Plan (TSAP), to a date certain of May 28, 2013. The motion passed 173 
unanimously.  174 
 175 
6.0 Worksession Items – None  176 
 177 
7.0  Planning Department Other Business/Updates 178 
 179 
Mr. Butler noted there was a public meeting for the Transportation System Plan (TSP) Update 180 
project scheduled for June 3, 2013.  181 
 182 
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He also noted the Adams Street Connector Project was presented to the Design and 183 
Landmarks Committee. The DLC supported the project.  184 
 185 
8.0 Planning Commission Discussion Items  186 
 187 
9.0 Forecast for Future Meetings:  188 

May 28 2013  1. Joint Session with Design and Landmarks Committee 189 
 2. Worksession: PSU Downtown Road Map Project Presentation 190 
 3. Worksession: Commercial Core Enhancement Program (CCEP) 191 

project update 192 
June 11, 2013 1.  Public Hearing: VR-12-05 Nordby Setback Variance 193 

    194 
 195 

 196 
Meeting adjourned at approximately 10:03 p.m. 197 
 198 
 199 

Respectfully submitted, 200 
 201 
Alicia Martin, Administrative Specialist II 202 
 203 

 204 
 205 
___________________________ 206 
Lisa Batey, Chair   207 
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CITY OF MILWAUKIE 1 
PLANNING COMMISSION 2 

DESIGN & LANDMARKS COMMITTEE 3 
JOINT MEETING 4 

MINUTES 5 
Milwaukie City Hall 6 

10722 SE Main Street 7 
TUESDAY, May 28, 2013 8 

6:30 PM 9 
 10 
COMMISSIONERS PRESENT   STAFF PRESENT 11 
Lisa Batey, Chair      Steve Butler, Planning Director 12 
Scott Barbur      Ryan Marquardt, Senior Planner  13 
Sine Bone      Li Alligood, Associate Planner (DLC Liaison) 14 
Shaun Lowcock     Damien Hall, City Attorney 15 
Wilda Parks 16 
Gabe Storm        17 
      18 
COMMISSIONERS ABSENT 19 
Clare Fuchs, Vice Chair  20 
 21 
DLC MEMBERS PRESENT 22 
Greg Hemer, Chair 23 
Becky Ives 24 
Chantelle Gamba 25 
 26 
DLC MEMBERS ABSENT 27 
None 28 
 29 
1.0  Call to Order – Procedural Matters* 30 
Chair Lisa Batey called the meeting to order at 6:30 p.m. and read the conduct of meeting 31 
format into the record.  32 
 33 
DLC Chair Greg Hemer called the meeting of the Design and Landmarks Committee (DLC) to 34 
order. 35 
 36 
Note: The information presented constitutes summarized minutes only. The meeting video is 37 
available by clicking the Video link at http://www.ci.milwaukie.or.us/meetings. 38 
 39 
2.0  2.0  Planning Commission and Design and Landmarks Committee Minutes  40 
 2.1 February 23, 2013 (PC) 41 
 42 
Commissioner Wilda Parks moved to approve the February 23, 2013, Planning 43 
Commission minutes as presented. Commissioner Shaun Lowcock seconded the 44 
motion, which passed unanimously.    45 
 46 
 2.2 March 6, 2013 (PC) 47 
 48 
DLC Member Becky Ives moved to approve the March 6, 2013, DLC minutes as 49 
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presented. DLC Member Chantelle Gamba seconded the motion, which passed 50 
unanimously.  51 
  52 
3.0  Information Items 53 
DLC Chair Hemer noted that the DLC had two vacancies and encouraged community members 54 
to apply. 55 
 56 
Steve Butler, Planning Director, noted upcoming public events: 57 
 58 
• The Planning Department would be hosting an open house and workshop to discuss the 59 

updates to the Transportation System Plan (TSP) on Monday, June 3, and invited the 60 
Commission and Committee members to attend. 61 

• An active transportation workshop had been scheduled for Monday, June 13, at TriMet. 62 
 63 
4.0  Audience Participation –This is an opportunity for the public to comment on any item 64 
not on the agenda. There was none. 65 
 66 
5.0 Worksession Items  67 

5.1 Summary: Commercial Core Enhancement Program (CCEP) Update 68 
 Staff: Li Alligood 69 
 70 

Li Alligood, Associate Planner, provided a brief overview of the Commercial Core 71 
Enhancement Program (CCEP) and responded to questions related to Milwaukie’s inactive 72 
Main Street program; the phasing of the CCEP projects; and the geography of central 73 
Milwaukie. 74 

 75 
5.2 Summary: Fresh Look Milwaukie: Downtown Road Map Presentation 76 
 Staff: Li Alligood 77 
 78 

Ms. Alligood introduced ALIGN planning. Jeffrey Butts, ALIGN planning, introduced the 79 
ALIGN planning team: Ryan Lemay, Erica Smith, and Iren Taran 80 

Mr. Butts and Mr. Lemay provided a project overview via PowerPoint, and the team responded 81 
to questions regarding desirable uses in downtown Milwaukie, public outreach methods, how to 82 
address signage in downtown, how to engage high school students, and how to further engage 83 
community residents. 84 

Mr. Butler and Ms. Alligood responded to questions about market information and the City’s 85 
role in economic development.  86 

The Commission and Committee commended and thanked the team for their work. 87 

Chair Hemer adjourned the DLC meeting at 7:45pm. The DLC members left the meeting. 88 

 89 
 90 
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6.0  Public Hearings 91 
 6.1  Summary: Tacoma Station Area Plan (TSAP)  92 

Applicant/Owner:  City of Milwaukie 93 
File:  CPA-13-01, ZA-13-01 94 
Staff:   Ryan Marquardt 95 

Chair Batey called the hearing to order and read the conduct of legislative hearing format into 96 
the record. The hearing was continued from May 14, 2013. The public testimony portion of the 97 
hearing had been closed, and the Commission had entered deliberation. 98 
 99 
Ryan Marquardt, Senior Planner, introduced Serah Breakstone, Angelo Planning Group. 100 
 101 
Mr. Marquardt provided a presentation via PowerPoint. He discussed points brought up during 102 
the May 14, 2013, public testimony; reviewed the six issues the Commission had identified for 103 
further deliberation, which were discussed in the staff report and epacket for the May 14 and 104 
May 28 hearings; and identified options for addressing each issue.  105 
 106 
The Commission returned to deliberations, referring to the six issues listed in the May 14, 107 
2013, staff report, beginning on 6.1 page 2 of the packet, and directed staff to incorporate the 108 
following items into the draft plan and code amendments: 109 
 110 
1. Recreation/Entertainment Complex in Subarea 3: Proposed approval criteria for a 111 

recreation/entertainment complex  as described in Attachment 1  112 
2. Transportation Project 5c – Undercrossing through Springwater Trail Berm: Proposed 113 

revisions to the Springwater Corridor Trail undercrossing as described in Attachment  114 
3. Transportation Project 11 – Pedestrian Bridge across Johnson Creek at SE 24th Ave: 115 

Proposed addition of a potential second pedestrian/bicycle connection across Johnson 116 
Creek as described in Attachment 3 117 

4. M zone amendments: The proposed M zone amendments should apply to all M zone 118 
properties, both within the north industrial area and the Johnson Creek industrial area  119 

5. Maximum retail size: Reduce the proposed retail maximums from 30,000 sq ft to 20,000 120 
sq ft in Subareas 2 and 3, and require conditional use approval per MMC 19.905 121 
Conditional Uses for retail development between 20,000 sq ft and 30,000 sq ft 122 

6. Office size: Retain proposed maximums for office sizes in Subarea 4  123 
 124 

The Commission agreed with the proposed approaches to the future street connections and 125 
parking standards. 126 
 127 
Mr. Hall noted that the approval criteria E.1 for a recreation/entertainment complex outlined in 128 
red on 6.1 page 7 could be difficult to write findings for, and suggested it be revised to “the 129 
recreation/entertainment complex us is not inconsistent with the adopted vision for Subarea 3” 130 
or similar language. The Commission agreed with Mr. Hall’s proposal and directed staff to 131 
incorporate the revisions. 132 
 133 
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Mr. Marquardt reviewed the issues and amendments to be included in the motion. 134 
 135 
Commissioner Parks moved to recommend City Council approval of applications CPA-136 
13-01 and ZA-13-01 with the findings and Comprehensive Plan and zoning map 137 
amendments from the May 14 and May 28 meetings and as amended and presented in 138 
the attachments at the May 28 meeting and as amended at the May 28 meeting by the 139 
Planning Commission, specific amendments being for issue 1, amended conditional use 140 
approval criteria; for issue 5, for Subareas 2 and 3, a maximum permitted retail square 141 
footage of 20,000 square feet, with a conditional use permitted up to 30,000 square feet. 142 
Commissioner Sine Bone seconded the motion, which passed unanimously. 143 
 144 
Mr. Marquardt noted that City Council hearings were scheduled for June 4 and June 18, 2013. 145 
The Council packet would not include the amendments recommended by the Commission at the 146 
May 28 meeting. 147 
 148 
7.0  Planning Department Other Business/Updates 149 
 150 
Mr. Butler passed out updated zoning ordinance pages, and recommended cancellation of the 151 
June 11, 2013, public meeting.  152 
 153 
Commissioner Lowcock moved to cancel the June 11 meeting. Commissioner Parks 154 
seconded the motion, which passed unanimously. 155 
 156 
8.0 Planning Commission Discussion Items  157 
 158 
9.0 Forecast for Future Meetings:  159 

Planning Commission 160 
June 11, 2013 1. Cancelled 
June 25, 2013 1. Public Hearing: CPA-13-02 Stormwater Master Plan 

2. Public Hearing: VR-12-05 9925 SE 37th Ave Nordby Variance  
 Design and Landmarks Committee 161 

June 3, 2013  1.  Cancelled  162 
July 1, 2013 1. Cancelled 163 
 164 
 165 

 166 
Meeting adjourned at approximately 9:20 p.m.  167 
 168 
 169 
 170 

Respectfully submitted, 171 
 172 
Li Alligood, Associate Planner  173 
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 174 
 175 
 176 

 177 
 178 
___________________________    ___________________________ 179 
Lisa Batey       Greg Hemer 180 
Planning Commission Chair     DLC Chair 181 

 182 
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To: Planning Commission 

Through: Steve Butler, Community Development Director and Interim Planning 
 Director 

From: Ryan Marquardt, Senior Planner 

Date: October 2, 2013, for October 8, 2013, Appeal Hearing 

Subject: File: AP-13-01 

Applicant: William Horning 

Owner(s): Annetta Young, Pendleton Woolen Millls 
Address: 2516 SE Mailwell Drive 
Legal Description (Map & Taxlot): 11E25CB00100 
NDA: McLoughlin Industrial 

 

ACTION REQUESTED 
Uphold the Director Determination in Land Use File #DD-13-04 based on the recommended 
Findings in Attachment 1. This would uphold the determination in File #DD-13-04 that certain 
vehicle parking spaces along the SE Mailwell St of 2516 SE Mailwell St are not off-street 
vehicle parking spaces for the purposes of Milwaukie Municipal Code (MMC) Title 19. 

BACKGROUND INFORMATION 

A. Site and Vicinity 
The site is located at 2516 SE Mailwell Drive. The site contains warehouses for the 
Pendleton Woolen Mills company. The surrounding area consists of industrial and 
warehouse uses common to the city’s north industrial area. 

B. Zoning Designation 
The site’s base zone is the Tacoma Station Area Manufacturing Zone (M-TSA), and is 
within Subarea 4 of the Tacoma Station Area Overlay. 
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C. Comprehensive Plan Designation 
The Comprehensive Plan Designation of the site is Industrial (I) and is within the Tacoma 
Station Area Plan area (TSAP). 

D. Land Use History 
City permits indicate the only prior land use decision is File #DEV-13-03 and P-13-05. 
These applications were related to the construction and shared parking agreement for a 
parking area on railroad right-of-way constructed for use by Pendleton Woolen Mills. 

E. Appeal Background 
The applicant is appealing a decision regarding a Director Determination (File #DD-13-04). 
See Attachment 2 for the appeal and Attachment 3 for File #DD-13-04. 

The issue of vehicle parking at the site arose as a result of construction for the Portland 
Milwaukie Light Rail (PMLR) line and modifications to the rail crossing at Mailwell Dr. The 
rail crossing is on the northeast corner of the site. The addition of rails for light rail and 
resulting grade changes at the intersection resulted in the construction of a retaining wall 
along the northern boundary of the site. The wall is necessary to support the raised street 
grade as Mailwell Dr approaches the rail crossing. 

       
Pendleton property prior to and after changes to PMLR crossing. 

The location of the retaining wall interfered with the location of approximately 15 vehicle 
parking spaces along the northern side of the building. See upper right corner of the 
graphics above from the applicant’s materials in Attachment 3.B.ii for conditions before and 
after the right-of-way work. In reconstructing the street, these spaces were shifted further 
north so the front of the parking space is near the edge of the retaining wall. Other 
changes resulting from PMLR occurred on the east side of the site that eliminated parking 
spaces in the railroad right of way that had been used by Pendleton for several years. 
However, the spaces at issue for this appeal are those located along the northern side of 
the building to the east of the truck loading bays. 

Request for Director Determination 

On April 3, 2013, Pendleton applied for a Director Determination regarding the status of its 
off-street parking spaces. The request was, “…that the parking and loading spaces along 
Mailwell Drive and along the east side of the subject site be recognized as legally 
nonconforming parking and loading spaces under the Milwaukie code section 19.903 and 
19.600. Applicant also proposes the designation of 2 carpool/vanpool spaces. Applicant 
requests that these spaces when combined with a shared parking application for 23 off site 
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spaces be confirmed as meeting the current code parking and loading requirements for the 
existing building.”  

Director Determination 

The Director Determination was issued on July 16, 2013. The relevant portion of the 
determination regarding spaces on the northern side of the building is summarized below. 
The criteria for a Director Determination are that the nonconforming use or development 
was permitted under applicable regulations at the time it was established; and the 
nonconforming use has been legally maintained over time and has not been discontinued 
or abandoned (MMC 19.904.B.2.a and b). 

The history of the parking and loading spaces at the Pendleton Site is: 

• A 1968 aerial photograph of the site– loading spaces in front of the western building 
constructed in 1963 are present; approximately 22 spaces exist to the east of the 
building in front of an empty lot. The spaces are at or near the property line. See 
Attachment 3.A.i. 

• A 1977 aerial photograph of the site– no change to the loading spaces; the 22 
spaces remain in approximately the same location but are now directly in front of 
the eastern portion of the building constructed in 1970. See Attachment 3.A.ii. 

• Site plan submitted by the applicant depicting the site and parking spaces as they 
existed both before and after commencement of construction for Portland 
Milwaukie Light Rail. Configuration of spaces prior to construction roughly matches 
configuration of 1977 aerial photo. After light rail construction, the loading spaces 
and 3 of the parking spaces in front of the eastern portion of the building remain in 
their current configuration. 15 of the spaces in front of the eastern building have 
been moved northward to accommodate a retaining wall that was installed for the 
light rail project. See Attachment 3.B.ii. 

The City of Milwaukie zoning ordinance did not contain standards for quantity and design 
of off-street parking and loading spaces until Ordinance #1183 (10/17/1968). The 
configuration of parking and loading spaces that are depicted by the 1968 aerial 
photograph are found to have been conforming to the zoning standards that existed at the 
time of development. The construction of the eastern building in 1970 also added a paved 
parking area to the east of the building. This parking area is found to be in conformance 
with the applicable design standards from Ordinance #1183 for parking. 

Portions of these parking areas have been modified from when they were established. The 
determination of these modifications is that the remaining 15 vehicle parking spaces along 
Mailwell Drive that have been shifted northward are no longer considered off-street parking 
spaces because nearly all (average of 15-16 lineal ft of an 18 ft stall) of the area of these 
stalls is now within the Mailwell Drive right of way. The second criterion for determination of 
a nonconforming situation is that the nonconformity has been legally maintained over time. 
The determination is that these spaces have not been maintained as off-street parking 
spaces due to the amount of each parking space that is now within the right-of-way. 

After evaluating the space and number of off-street parking spaces available, the 
determination found that 54 spaces are required, and the site has 33 available off-street 
parking spaces. The City does not consider this reduction in the number of available 
parking spaces to be a violation, as MMC Subsection 19.504.2 allows reductions below 
minimum code standard when done for public conveyance or use. In this instance, the City 
considers the construction of the retaining wall that necessitated moving the 

5.1 Page 3



Planning Commission Staff Report—Pendleton Parking Determination Appeal Page 4 of 7 
Master File #AP-13-01—2516 SE Mailwell Dr October 8, 2013 

nonconforming spaces on Mailwell into the right of way as “equivalent to dedication or 
conveyance for a public use” (MMC 19.504.2). 

F. Points of Appeal  
The applicant appealed the Director Determination on July 31, 2013. The key points of the 
appeal are: 

• The applicant assumed that all of the spaces along the north side of the building 
abutting Mailwell Drive were nonconforming parking spaces that were available for 
use by Pendleton.  

• Pendleton and TriMet agreed to a settlement addressing the impacts of TriMet's 
work, and the settlement did not include the loss of an additional 15 spaces along 
Mailwell Drive due to the modifications of these spaces.  

• TriMet represented that these 15 spaces could continue to be Pendleton's to use 
and so theses spaces were kept out of the compensation negotiations. The 
determination changes the previous understanding of the impacts of TriMet's taking 
and this new position was not compensated for in the TriMet settlement. Further, 
this puts severe and unacceptable stress on the seasonal high demand for parking 
at the Pendleton facility. 

• The city did not notify Pendleton that they would be losing the nonconforming 
spaces when they permitted TriMet, under its condemnation authority, to remodel 
the spaces in front of the Mailwell facility. During all negotiations for the takings of 
land and construction impacts to the Pendleton Mailwell facility these 15 spaces 
were represented and assumed to belong to Pendleton's Mailwell facility following 
TriMet's reconstruction. 

The applicant requests that the Planning Commission find that the 15 remodeled spaces 
continue to be viewed as legally nonconforming off-street parking spaces. This revision to 
the Planning Director Determination would allow Pendleton to meet the current code 
requirements for parking for this facility. 

KEY ISSUES 

A. Role of Trimet and City of Milwaukie 
It is important to clarify the roles that Trimet and the City of Milwaukie had in the work 
along Mailwell Dr. Trimet and its contractors were responsible for the design and 
construction of the right-of-way work. Coordination with individual property owners 
regarding impacts to specific properties, including compensation for impacts, was also 
Trimet’s responsibility. The City was only responsible for review and permitting of the right-
of-way work. 

The PMLR project is unique as a large civil infrastructure project, and it has required close 
coordination between Trimet and other agencies. Though the division of roles described 
above is accurate, the City did have involvement with Trimet early in the project about the 
design of infrastructure improvements and commented on preliminary construction plans.  
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Despite the City’s involvement and awareness of construction plans, the role of assessing 
and compensating for impacts to individual properties was Trimet’s. The City was not a 
party to such negotiations. 

B. Request for Determination of Nonconforming Status 
The Planning Department often receives questions where nonconforming development 
may be altered. Some of these situations are complex and cannot be fully answered 
without investigation into the development history of the property. In these cases, the 
Planning Department’s position is that the nonconforming issues need to be assessed 
through a Director Determination.  

In the case of the Pendleton building, the City was in communication with the applicant’s 
representative in August 2012 regarding the parking spaces and minimum parking 
requirements. The applicant asserts that Trimet represented that these spaces would 
continue to be off-street parking for Pendleton. Staff does not believe that the City ever 
took a position regarding these parking spaces prior to the decision in File #DD-13-04. 
Staff’s search of the address file for this property and PMLR project files also did not find 
any documentation that this was communicated to the appellant or Trimet. It should be 
noted that the appellant’s materials also do not document that the City communicated to 
the appellant or to Trimet that the parking spaces would be counted as off-street parking 
spaces. 

Staff believes that the City did not take a definitive position with regard to the amount of 
off-street parking spaces for the Pendleton site prior to the decision for File #DD-13-04. 
The city, appellant, and Trimet all were aware that there were questions about the status of 
the parking spaces on Mailwell Dr. The City was consistent with past practice in 
responding to this situation by addressing the matter through a Director Determination 
once requested by the appellant. If Trimet did assert that the spaces along Mailwell Dr 
would count as off-street parking for Pendleton, it has not been documented that this 
assertion was based on information from the City. It appears the issue of adequate 
compensation to Pendleton by Trimet could have been addressed at the appropriate time if 
the request for the determination were made before negotiations with Trimet were 
finalized. 

C. Determination of Off-Street versus On-street Parking 
The central issue in the determination is whether the vehicle parking spaces in front of the 
building on Mailwell Dr have been legally maintained as off-street parking. The 
determination did acknowledge that the spaces were established prior to regulation of off-
street parking spaces in Milwaukie. However, the determination also holds that the spaces 
were not maintained as off-street parking spaces because of their shift further into the 
right-of-way. Staff acknowledges that this shift is not something over which the applicant 
had control, but asserts that the nonconformity was not maintained nevertheless. 

The appellant’s site plans from the Director Determination show that approximately 2.5 – 3 
ft (13-16%) of each 18 ft-deep parking space is on the Pendleton site. This contrasts with 
the configuration prior to the right-of-way work when about 12 ft (66%) of each 18-ft-deep 
parking space. This type of parking configuration with a space partly on private property 
and partly in the right-of-way does exist in some areas of the city, but is an anomaly. The 
Zoning Ordinance does not provide guidance on consideration of these spaces as on or 
off-street parking. Staff’s position in evaluating the pre-PLMR configuration was to consider 
them as legal off-street parking spaces. The majority of the space was off-street, with the 
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off-street portion being nonconforming to dimensional standards and buffering standards 
that were enacted after the parking spaces were first established. 

Following the right-of-way changes on Mailwell Dr, staff’s evaluation was that a vast 
majority of any vehicle parked in one of these spaces will be in the right-of-way, which 
effectively makes the space on-street parking. The Milwaukie Engineering Department 
staff concurs with this assessment and indicated they would consider these spaces to be 
on-street spaces. Staff suggests that, in considering this appeal, the Planning Commission 
evaluates the specifics of this property, and does not need to come to a consensus on a 
general rule for evaluating similar situations. 

CONCLUSIONS 

Staff recommendation to the Planning Commission is as follows: 
Uphold the Director Determination in File #DD_13-04 regarding the status of off-street parking 
at the Pendleton site at 2516 SE Mailwell Dr. 

CODE AUTHORITY AND DECISION-MAKING PROCESS 
The proposal is subject to the following provisions of the Milwaukie Municipal Code (MMC). 

• MMC Subsection 19.903.4.B.2, Legal Status of a Nonconforming Use or Development 

This is an appeal of a land use application reviewed as Type I Review. It requires the Planning 
Commission to consider whether the applicant has demonstrated compliance with the code 
sections shown above. The Commission assesses the application against review criteria and 
development standards and evaluates testimony and evidence received at the public hearing. 

An appeal of a land use decision that received a Type I Review is an unrestricted de novo 
hearing, allows for the presentation of new evidence, testimony, and argument by any party. 
The appeal authority shall consider all relevant evidence, testimony, and argument that are 
provided at the hearing by the appellant or any party. The scope of the hearing shall not be 
limited to the issues that were raised on appeal. The standard of review for an unrestricted 
de novo hearing is whether the initial decision has findings and/or conditions that are in 
error as a matter of fact or law. The Commission has the following decision-making options: 

A. Uphold the decision in File #DD-13-04 with the findings in Attachment 1. 

B. Uphold the decision in File #DD-13-04 with modified findings if the Planning Commission 
determines that the initial decision had findings in error as a matter of fact or law. 

C. Reverse the decision in File #DD-13-04 04 with modified findings, identifying the portions 
of the initial decision had findings in error as a matter of fact or law. 

D.  Continue the hearing. The appellant has provided a waiver to the 120-day clock to allow 
the city to make its final decision by November 28, 2013. The Planning Commission is the 
City’s final decision making authority for this appeal and must make a decision by this date. 
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ATTACHMENTS 
Attachments are provided as indicated by the checked boxes. All material is available for 
viewing upon request. 

 Early PC 
Mailing 

PC 
Packet 

Public 
Copies  

E- 
Packet 

1. Recommended Findings Upholding Appealed Decision     

2. Appellant’s Materials     

3. File #DD-13-04     

a.  Notice of Decision     

i. 1966 aerial photo     

ii. 1967 aerial photo     

iii. Ordinance #1183 – Off-street Parking 
Regulations 

    

b.  Applicant’s Materials     

i. Narrative     

ii. Parking Studies (Sheets 1 and 2)     

iii. Shared Parking Lot Layout     

iv. Site History     

v. Property Deeds     

vi. 1975 Milwaukie Zoning Ordinance     

4. List of Record      
Key: 

Early PC Mailing = paper materials provided to Planning Commission at the time of public notice 20 days prior to the hearing. 

PC Packet = paper materials provided to Planning Commission 7 days prior to the hearing. 

Public Copies = paper copies of the packet available for review at City facilities and at the Planning Commission meeting. 

E-Packet = packet materials available online at http://www.milwaukieoregon.gov/planning/planning-commission-90. 
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Recommended Findings 
File #AP-13-04, Appeal of Director Determination File #DD-13-04 

Sections of the Milwaukie Municipal Code not addressed in these findings are found to be 
inapplicable to the decision on this application. 

1. The appellant, Annetta Young for Pendleton Woolen Mills, has appealed a decision issued 
by the City of Milwaukie Planning Director in Land Use File #DD-13-04. File #DD-13-04 is 
a Director Determination regarding the status of certain vehicle parking spaces at 2516 SE 
Mailwell Dr. This site is in the Tacoma Station Area Manufacturing Zone (M-TSA). The land 
use application file number for the appeal is AP-13-04. 

2. The determination sought in File #DD-13-04 was regarding the amount of off-street parking 
spaces for the site at 2516 SE Mailwell Dr. The notice of decision for File #DD-13-04 was 
issued on July 16, 2013. The Director Determination held that parking spaces on the 
eastern side of the building on the site were legal nonconforming off-street parking spaces, 
loading spaces and some adjacent vehicle parking spaces on the north side of the building 
were nonconforming off-street parking and loading spaces, and that certain spaces on the 
northern side of the building that had recently been relocated no longer are considered off-
street parking spaces. The Director Determination also analyzed the required number of 
off-street parking spaces for the current site and the number of legal off-street parking 
spaces available on the site and through shared parking agreements. 

3. The appeal is subject to the following provisions of the Milwaukie Municipal Code (MMC): 
• MMC Section 19.1010, Appeals 
• MMC Section 19.903, Code Interpretations and Director Determinations 

4. The application has been processed and public notice provided in accordance with MMC 
Section 19.1010, Appeals. A public hearing was held on October 8, 2013, as required by 
law. 

5. MMC Section 19.1010, Appeals 

a. MMC 19.1010.1 establishes standards for filing an appeal. 

(1) MMC 19.1010.1.A. describes the information required for an appeal. The 
information submitted by the appellant contains the date and case file number of 
the decision being appealed, documents that the appellant has standing to 
appeal per MMC 19.1010.4.A as the applicant from the decision being appealed, 
and identifies the issue in the original decision that the appellant believes was 
incorrectly identified. 

(2) MMC 19.1010.1.B requires payment of an application fee at the time of filing, 
which was submitted by the appellant at the time the appeal was filed. 

(3) MMC 19.1010.1.C requires the appeal materials to be filed within the 15-day 
appeal period for the decision being appealed. File #DD-13-04 was issued on 
July 16, 2013 and its appeal period ended at 5 PM on July 31, 2013. The 
appellant submitted the information necessary for an appeal on July 31, 2013. 

The Planning Commission finds that the appellant has satisfied the standards for 
filing an appeal of File #DD-13-04. 

b. MMC 19.1010.2 establishes the procedures for an appeal hearing. The Planning 
Commission is the appeal authority for File #DD-13-04, which was a Type I Review. 
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On October 8, 2013, the Planning Commission held a hearing per the public hearing 
procedures in MMC 19.1009. The requirements of this section have been satisfied. 

c. MMC 19.1010.3 establishes the types of hearing for appeals. The file being appealed 
was a Type I Review. Per MMC 19.1010.4.C specifies that the hearing for this appeal 
is an unrestricted de novo hearing. The public hearing allowed presentation of new 
evidence, testimony, and argument by any party. The Planning Commission 
considered all relevant evidence, testimony, and argument that are provided at the 
hearing, and did not limit the scope of the hearing to the issues that were raised on 
appeal. The Planning Commission’s standard of review is whether the initial decision 
in File #DD-13-04 has findings and/or conditions that are in error as a matter of fact or 
law. The requirements of this section have been satisfied. 

d. MMC 19.1010.4 contains specific provisions for appeal of a Type I decision. 

(a) MMC 19.1010.4.A establishes that the decision may only be appealed by 
the applicant or the applicant’s representative. The appellant was the 
applicant for the appealed decision. 

(b) MMC 19.1010.4.B requires that at least 20 days prior to the appeal 
hearing, the City shall mail written notice of the appeal hearing to the 
applicant or the applicant’s representative at least 20 days prior to the 
appeal hearing. The City mailed this required notice on September 18, 
2013. 

(c) MMC 19.1010.4.C requires that the appeal hearing shall be an unrestricted 
de novo hearing. The public hearing on October 8, 2013 was an 
unrestricted de novo hearing per MMC 19.1010.3.A. 

6. MMC Section 19.903, Code Interpretations and Director Determinations 

a. MMC 19.903.2.B establishes situations for which a Director Determination can be 
requested. The Planning Commission finds that the request meets the situation 
described in MMC 19.903.2.B.4; determination for any other situation where a 
discretionary decision is needed to review the facts of a situation and make 
determination as to the status, category, allowance, etc. per Titles 14, 17, or 19. 

b. MMC 19.903.3 establishes the review process for Director Determinations. The 
process for File #DD-13-04 met the process described in this subsection. The current 
review of the Director Determination is being reviewed under appeal per the 
procedures in MMC 19.1010.\ 

c. MMC 19.903.4.B.2 contains the approval criteria for a Director Determination of the 
Legal Status of a Nonconforming Use or Development. The criteria in this subsection 
are MMC 19.903.4.B.2.a: “The nonconforming use or development was permitted 
under applicable regulations at the time it was established”, and MMC 19.903.4.B.2.b: 
“The nonconforming use has been legally maintained over time and has not been 
discontinued or abandoned”. 

A 1968 aerial photograph of the site shows loading spaces in front of the western 
building constructed in 1963 are present; approximately 22 spaces exist to the east of 
the building in front of an empty lot. The spaces are at or near the property line 

A 1977 aerial photograph of the site shows no change to the loading spaces; the 22 
spaces remain in approximately the same location but are now directly in front of the 
eastern portion of the building constructed in 1970. 
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The site plan submitted by the applicant for File #DD-13-04 shows the site and 
parking spaces as they existed both before and after commencement of construction 
for Portland Milwaukie Light Rail. Configuration of spaces prior to construction roughly 
matches configuration of 1977 aerial photo. After light rail construction, the loading 
spaces and 3 of the parking spaces in front of the eastern portion of the building 
remain in their current configuration. 15 of the spaces in front of the eastern building 
have been moved northward to accommodate a retaining wall that was installed for 
the light rail project. 

The City of Milwaukie zoning ordinance did not contain standards for quantity and 
design of off-street parking and loading spaces until Ordinance #1183 (10/17/1968). 
The configuration of parking and loading spaces that are depicted by the 1968 aerial 
photograph are found to have been conforming to the zoning standards that existed 
at the time of development. The construction of the eastern building in 1970 also 
added a paved parking area to the east of the building. This parking area is found to 
be in conformance with the applicable design standards from Ordinance #1183 for 
parking areas. 

Portions of these parking areas have been modified from when they were 
established. The determination of these modifications is as follows: The loading 
spaces and the 3 westernmost vehicle spaces in front of the building have been 
maintained in the same general configuration as they were we established, and are 
considered legally maintained. 

The parking area on the east side of the building has been modified as a result of the 
Portland Milwaukie Light Rail project. The 7 spaces (5 perpendicular and 2 parallel) 
that remain in this area are determined to have been legally maintained. 

The remaining 15 vehicle parking spaces along Mailwell Drive that have been shifted 
northward are no longer considered off-street parking spaces because nearly all of 
the area of these stalls is within the Mailwell Drive right of way. The second criterion 
for determination of a nonconforming situation is that the nonconformity has been 
legally maintained over time. The determination is that these spaces have not been 
maintained as off-street parking spaces due to the amount of each parking space that 
is now within the right-of-way. 

d. The Planning Commission affirms the determination of heading #1: “Status of Parking 
and Loading Spaces along Mailwell Drive and east side of the subject site” from the 
Notice of Decision for File #DD-13-04 with Finding 6.c. The Planning Commission 
finds that the only error as a matter of fact in this heading was an identification of 18 
spaces that were shifted further into the right of way, when in fact only 15 spaces 
were affected. The Planning Commission finds no error as a matter of fact or law for 
heading #2: “Determination that the Off-Street Parking and Loading Spaces meet 
current requirements” in the same notice of decision. 
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COMMUNITY DEVELOPMENT 
BUILDING • ECONOMIC DEVELOPMENT • ENGINEERING • PLANNING 

6101 SE Johnson Creek Blvd., Milwaukie, Oregon  97206 
P) 503-786-7600  /  F) 503-774-8236 

www.cityofmilwaukie.org 

 
July 16, 2013 
 
 
Ms. Annetta M. Young 
Division Manager 
Pendleton Woolen Malls 
PO Box 3030 
Portland, OR 97208 
 
File: DD-13-04 
Site: 2516 SE Mailwell Drive 
 
Ms. Young, 
 
This letter is a Director Determination in response to the application received by the City 
of Milwaukie on April 3, 2013. The requested determination is as follows: 

1) “Applicant requests that the parking and loading spaces along Mailwell Drive and 
along the east side of the subject site be recognized as legally nonconforming 
parking and loading spaces…” 
 

2) “Applicant requests that these spaces when combined with a shared parking 
application for 23 off site spaces be confirmed as meeting the current code 
parking and loading requirements for the existing building.” 

This Director Determination is issued pursuant to Milwaukie Municipal Code (MMC) 
Section 19.903, Code Interpretations and Director Determinations. 
 
1) Status of Parking and Loading Spaces along Mailwell Drive and east side of the 
subject site 
 
The approval criteria for Director Determinations about nonconforming situations are: 
The nonconforming use or development was permitted under applicable regulations at 
the time it was established; and the nonconforming use has been legally maintained 
over time and has not been discontinued or abandoned (MMC 19.904.B.2.a and b). 
 
The history of the parking and loading spaces is depicted in the following attachments: 

• A 1968 aerial photograph of the site (Attachment 1) – loading spaces in front of 
the western building constructed in 1963 are present; approximately 22 spaces 
exist to the east of the building in front of an empty lot. The spaces are at or near 
the property line 

• A 1977 aerial photograph of the site (Attachment 2) – no change to the loading 
spaces; the 22 spaces remain in approximately the same location but are now 
directly in front of the eastern portion of the building constructed in 1970. 

• Site plan submitted by the applicant depicting the site and parking spaces as 
they existed both before and after commencement of construction for Portland 
Milwaukie Light Rail. Configuration of spaces prior to construction roughly 
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matches configuration of 1977 aerial photo. After light rail construction, the 
loading spaces and 3 of the parking spaces in front of the eastern portion of the 
building remain in their current configuration. 18 of the spaces in front of the 
eastern building have been moved northward to accommodate a retaining wall 
that was installed for the light rail project. 

 
The City of Milwaukie zoning ordinance did not contain standards for quantity and design 
of off-street parking and loading spaces until Ordinance #1183 (10/17/1968). The 
configuration of parking and loading spaces that are depicted by the 1968 aerial 
photograph are found to have been conforming to the zoning standards that existed at 
the time of development. The construction of the eastern building in 1970 also added a 
paved parking area to the east of the building. This parking area is found to be in 
conformance with the applicable design standards from Ordinance #1183 for parking 
areas (See Attachment 3). 
 
Portions of these parking areas have been modified from when they were established. 
The determination of these modifications is as follows: 

• The loading spaces and the 3 westernmost vehicle spaces in front of the building 
have been maintained in the same general configuration as they were we 
established, and are considered legally maintained. 

• The parking area on the east side of the building has been modified as a result of 
the Portland Milwaukie Light Rail project. The 7 spaces (5 perpendicular and 2 
parallel) that remain in this area are determined to have been legally maintained. 

• The remaining 18 vehicle parking spaces along Mailwell Drive that have been 
shifted northward are no longer considered off-street parking spaces because 
nearly all of the area of these stalls is within the Mailwell Drive right of way. The 
second criterion for determination of a nonconforming situation is that the 
nonconformity has been legally maintained over time. The determination is that 
these spaces have not been maintained as off-street parking spaces due to the 
amount of each parking space that is now within the right-of-way. 

 
2) Determination that the Off-Street Parking and Loading Spaces meet current 
requirements 
 
The determination for this question about current requirements deals only with the 
parking quantity requirements in MMC Section 19.605. The off-street parking and 
loading spaces are nonconforming with regard to several design and landscaping 
requirements, such as landscaping and standard prohibiting vehicle backing movements 
in the right of way. 
 
The current vehicle parking requirements are based on the information provided in the 
determination request. 
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Use Size (sq ft) Minimum 

Parking 
Ratio 

Minimum 
Spaces 
Required 

Maximum 
Parking 
Ratio 

Maximum 
Spaces 
Allowed 

Office 1,257 2/1,000 sq 
ft 

3 3.4/1,000 sq 
ft 

4 

Production 2,784 1 /1,000 sq 
ft 

2 2 /1,000 sq ft 6 

Distribution + 
Restroom/lunchroom 

164,879 + 
1,534 

0.3 /1,000 
sq ft 

49 0.4 /1,000 sq 
ft 

67 

TOTAL 170,454*  54  77 
*Application states total area as 170,874 
 
With the inclusion of 2 carpool spaces, the minimum requirement is reduced by 10% 
from 54 spaces to 48 spaces (MMC 19.605.3.B.4). All that is required to enact this 
reduction is to clearly sign the spaces as being reserved for carpool/vanpool use. 
 
The number of off-street vehicle spaces for the site is as follows: 
Area Spaces 
Spaces along Mailwell Drive 3 
Area to the east of the building 7 
Parking spaces in Shared Parking Agreement 23 
TOTAL 33 

 
The available off-street parking does not meet the minimum vehicle parking quantity 
requirements in the current zoning regulations. The City does not consider this reduction 
in the number of available parking spaces to be a violation, as MMC Subsection 
19.504.2 allows reductions below minimum code standard when done for public 
conveyance or use. In this instance, the City considers the construction of the retaining 
wall that necessitated moving the nonconforming spaces on Mailwell into the right of way 
as “equivalent to dedication or conveyance for a public use” (MMC 19.504.2). 
 
MMC 19.608 contains standards for off-street loading spaces. The minimum required 
amount of loading spaces for nonresidential buildings greater than 50,000 sq ft is 2. 
There are 8 existing off-street loading spaces, and the site is in compliance with the 
number of loading spaces required by code. 
 
Appeal Information 
This Director Determination was processed as a Type I Review. Notice of this decision is 
provided per MMC19.1004.5. The decision may be appealed by 5:00 p.m. on July 31, 2013, 
which is 15 days from the date of this decision, following the appeal procedures in MMC 
19.1010. The decision will become final as of this date if no appeal is filed.  
 
All materials related to this land use application, including findings and conclusions, are 
available for review. The materials can be reviewed at the Johnson Creek Facility, 6101 SE 
Johnson Creek Blvd, Milwaukie, OR 97206. If you should have any questions about any of 
the information contained in this letter, please contact Ryan Marquardt at 503-786-7658 
or marquardtr@ci.milwaukie.or.us. 
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Sincerely,  
 
 
 
Stephen C. Butler, FAICP 
Planning Director / Interim Community Development Director 
 
 
Attachments: 
1. 1968 Aerial photograph of 2516 SE Mailwell Dr 
2. 1977 Aerial photograph of 2516 SE Mailwell Dr 
3. Off-street parking regulations from Milwaukie Ordinance #1183 
 
 
Copy: Bill Weston, Western Planning Associates, PO Box 2392, Lake Oswego, OR 

97035 
File# DD-13-04 
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List of Record 
File #AP-13-01, Appeal of File # DD-13-04 

The following documents are part of the official record for this application as of September 30, 
2013. 

 

1. Application for Appeal 

a. Submittal forms: land use application form(s), proof of ownership, property owner 
authorization, Submittal Requirements form, fee receipt (received 7/31/13) 

b. Narrative addressing appeal 

2. Notification information for Appeal 

a. Mailed notice for Planning Commission public hearing on 10/8/13 

b. Certification of legal notice mailing, with attached mailing list (dated 9/18/13) 

c. Notice map 

d. Returned notice envelopes 

3. Director’s Determination File #DD-13-04 

a. Submittal forms: land use application form(s), proof of ownership, property owner 
authorization, Submittal Requirements form, fee receipt (received 4/3/2013) 

b. Narrative addressing code standards and criteria (received 4/3/2013) 

c. Plans and drawings and supporting information 

(1) Parking Studies (Sheets 1 and 2) 

(2) Shared Parking Lot Layout 

(3) Proposed site conditions (received      ) 

(4) Site History 

(5) Property Deeds 

(6) 1975 Milwaukie Zoning Ordinance 

d. 120-day waiver request (received 7/31/13) 

4. Staff Report(s) 

a. Report for Planning Commission public hearing on 10/8/13 

(1) Recommended Findings 
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To: Planning Commission 

Through: Steve Butler, Planning Director 

From: Beth Ragel, Program Coordinator 
Ryan Marquardt, Senior Planner 

Date: October 2, 2013, for October 8, 2013, Worksession 

Subject: Code Changes and Review Process for Public Murals 
 

ACTION REQUESTED 
None. This is a briefing for discussion only. This briefing is in anticipation of future amendments 
to the sign code related to murals. Staff does request direction from the Planning Commission 
on proposed amendments to Title 14, Sign Ordinance presented in this report. 

BACKGROUND INFORMATION 

A. History of prior actions and discussions 

• September 2012: Planning Commission forwarded a recommendation to City Council 
on a limited amount of amendments to exempt public murals from the sign ordinance. 

• May 2012: Beth Ragel, Community Services Program Coordinator, briefed the 
Planning Commission on the proposed permit process for public murals at a work 
session. 

• April 2012: Staff briefed City Council on community outreach and reported the results 
from the mural survey. Council directed staff to continue work on the project, including 
developing the code language to take to the Planning Commission for review. 

• September 2011: City Council gave staff the approval to start public outreach and to 
begin drafting the needed code language. 

• 2006:  When the Planning Commission updated the Sign Code in 2006, the difficulty 
of permitting public murals as signs was acknowledged as a problem yet to solve. At 
that time, no model was in place that adequately addressed Oregon’s free speech 
laws. As such, public murals fell under sign regulations by default. Since then, 
Portland has finalized two review and permit processes—one in 2005 and one in 
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2008. These have not been challenged and have paved the path for other 
jurisdictions to adopt a similar approach. 

B. Prior recommendation on a public mural review process 
In September 2012, the Planning Commission held a public hearing and made a 
recommendation on amendments to Title 14, Sign Ordinance, that were part of a larger set 
of amendments to the Milwaukie Municipal Code. The purpose of the set of amendments 
was to establish the code language needed to allow murals as public art, separate from the 
regulations of the sign ordinance. 

The Planning Commission made a recommendation that City Council approve of the code 
changes to Title 14. Prior to taking the code amendments to City Council, however, it was 
suggested by the City Attorney’s office that the program could be made more legally 
defensible. The rationale for this is discussed further on in the report. As a result, staff did 
not take the code amendments to City Council, and has been revising the proposed 
approach. Staff is preparing to bring the revised code changes back before the Planning 
Commission later in 2013 in hopes of City Council adoption in 2014. 

C. Structure of proposed 2012 public mural permit process 
The 2012 version of the code changes proposed one discretionary review process and 
permitting path for murals.  An ad hoc mural review committee was proposed to review the 
mural on set criteria and make a recommendation to the Milwaukie Arts Committee, who 
would make the final decision. The process would allow approved murals to be placed in 
commercial and industrial zones and on community service use properties. Broadly, the 
review criteria suggested at that time included artistic merit, feasibility, context and 
demonstrated community support.  

Since staff was aware that reviewing content is generally problematic—and specifically, 
that reviewing the content of signs was deemed a violation of Article I, Section 8 of the 
Oregon constitution—staff also proposed to require a public art easement signed by the 
property owner. This approach is used by the City of Portland and was suggested by the 
City of Portland attorney and the Public Art Manager at the Regional Arts and Culture 
Council (RACC). This easement was determined to be a key feature of the proposed 
program, as the public art easement would mean the review of the mural would be for the 
purpose of selecting public art rather than regulating sign content on private property. 

D. Structure of currently proposed public mural permit processes  
After further evaluation, staff and the City attorney decided to make modifications to the 
public mural permitting process. Accordingly, one significant modification is the creation of 
two mural review and permitting options. One review process would be similar to the 2012 
program and would include some public grant funding for the mural as well as a 
discretionary review process through the Milwaukie Arts Committee. The other review 
process would be for painted wall sign that would be reviewed by the Planning Department 
against objective standards.  

These two review and permitting options are based on the model pioneered in Portland 
resulting from legal challenges to the Portland sign code (which had not exempted murals 
from sign regulations prior). Staff has not discovered any other models in Oregon for 
permitting murals in a manner that complies, or attempts to comply, with constitutional 
requirements for content neutrality. 
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Key Features of Portland’s Two Mural Permitting Programs 

RACC Program—Discretionary Review/Grant 
Program 

BDS Program—Objective Review 

• Grant funding provided and City acts 
as patron not just regulator.  

• Content of mural is reviewed by 
committee; standards are somewhat 
subjective. 

• Public art easement form must be 
signed by building/property owner. 

• Compensation to building/property 
owner is prohibited. 

 

• Grant funding is not provided and a 
permit fee is assessed (about $200.) 

• Content of mural is not reviewed and 
standards are objective. 

• No public art easement form is 
required. 

• Compensation to building/property 
owner is prohibited. 
 

 

As done in Portland, if the discretionary review process included a matching grant 
program. A grant program has the benefits of: 

• Making the city a patron of the arts, which helps to justify the discretionary review of 
the mural; 

• Providing more control over large-scale murals that go up in the public realm; and, 

• Leveraging public funds to obtain high-quality murals, since there is a requirement 
for matching funds equal to or exceeding the city’s contribution. 

See Attachment 1 for example of mural funding programs implemented in other cities. 

Implementing only objective review of murals limits the potential legal challenge but would 
not provide the same level of discretion over what is allowed. Since the objective review 
would only look at and regulate physical features and not content, this may mean that 
murals that are objectionable to the community could be are permitted and placed in 
Milwaukie. Artists and/or property owners may prefer this path if they have funding readily 
available for their project or if a property owner does not want to sign a public art easement 
for the placement of the mural. They may also prefer this path if they are willing to do a 
smaller mural than is allowed through the discretionary process and limit the project to 
paint and no other medium. 

E. Original Art Mural / Objective Review process  
The basic structure of the discretionary review process has not changed from the 2012 
version (see Background Information, Section B). The original art mural process (also 
referred to as the objective review process) is new and would affect more sections of Title 
14. The Planning Commission will be asked to review and make a recommendation on a 
larger set of amendments to Title 14 than were presented last year.  

The basic elements of the proposed objective review process are as follows: 
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A. Creates a new category of signs called “painted wall signs”. Key attributes of painted 
wall signs are: 

o Paint must be applied directly to building wall surface or Pelon material (a 
common substrate for murals); no vinyl, wood, or other material between the 
building wall and paint is allowed 

o There cannot be compensation given or received for placement of the sign. An 
affidavit by the building owner is required.  

B. Eligible properties – properties in commercial, industrial, downtown zones or mixed 
use commercial zones, and properties with uses containing a community service use. 
Properties designated as a significant or contributing historic resource are ineligible. 

C. Size/placement regulations – A painted wall sign can comprise 40% of the surface 
area of a building wall. Non-painted wall signs (cabinet signs, banner signs, signs on 
wood panel, etc) are a separate type of sign that have their own distinct size 
regulations (typically 20% of a wall). 

Staff requests that the Planning Commission consider these proposed rules for painted 
wall signs and provide direction to staff about changes to the rules. The proposed rules are 
an initial draft and can be further refined in preparation for adoption hearings later this 
year. 

ATTACHMENTS 
Attachments are provided as indicated by the checked boxes. All material is available for 
viewing upon request. 

 PC 
Packet 

Public 
Copies  

E- 
Packet 

1. Report on Mural Funding / Arts Programming in Other Cities, and 
Associated Benefits 

   

Key: 

PC Packet = paper materials provided to Planning Commission 7 days prior to the meeting. 

Public Copies = paper copies of the packet available for review at City facilities and at the Planning Commission meeting. 

E-Packet = packet materials available online at link to specific PC meeting date. 
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Mural Funding in Other Cities 

City of Beaverton: 

In Beaverton, the City has allocated between $7,000 and $10,000 annually for their mural program. 
Individual murals have ranged from $3,000 to $10,000 to create. The City requires a match by the 
applicant in cash or in-kind donations. Three murals have been installed since 2008. The City has also 
funded other initiatives such as a sculpture program. 
 

Here are photos of the three murals installed in Beaverton: 
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City of Portland: 

In Portland, the Public Art Mural Program managed through the Regional Arts and Culture Council 
(RACC) provides matching funds up to $10,000 per approved project. Large scale murals can cost 
upwards of $30,000 or more, depending on their complexity, size, location, donations and volunteers, 
and other factors.  

While large scale and complex murals may cost $30,000 or more, experienced mural artists have been 
able to install large scale murals in the region for less. Below is a mural that Larry Kangas finished at 
Parkrose High School. Painted on pelon in his studio and then affixed, the mural wraps around the 
building. At over 200 feet long, it is the largest mural in the Portland region. The entire out-of-pocket 
cost came to $15,000 which was covered by RACC through a “Communities and Schools” grant. (Larry 
Kangas is the artist that painted the historic mural that was on the side of Chopstick’s Express in 
downtown. He also painted the mural that is behind Bernard’s garage. He worked with Milwaukie High 
School Students to plan and install both. He is interested in working in Milwaukie in the future.) 

Here are photos of the Parkrose Horse Mural: 
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City of Sandy: 
 
In 2011 the City of Sandy funded a mural to celebrate its centennial. It is sixty feet long and painted on 
panels (which includes 24 pieces of composite steel for hanging the work). Painting the mural on panels 
increased the cost but made the mural moveable should it be necessary to relocate it in the future. The 
cost was around $30,000.  
 

Below are photos of the left section and right sections of the mural:  
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Typical Mural Budget 

Larry Kangas, one of the region’s most prolific and well-known mural artists, has provided the following 
mural budget examples.  
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To: Planning Commission 

Through: Steve Butler, Community Development Director & Interim Planning Director 

From: Ryan Marquardt, Senior Planner 

Date: October 2, 2013, for October 8, 2013, Worksession 

Subject: Planning Commission Land Use Training – Development Review 
 

ACTION REQUESTED 
None. This is training for the Planning Commission. 

BACKGROUND INFORMATION 
The Planning Commission has several new members within the last year. This training will 
ensure that all Commissioners have a basic understanding of Milwaukie’s development review 
process. This will aid the Commission in making decisions on applications, recommending code 
changes, and being effective liaisons to the broader community about development in 
Milwaukie. Several trainings have been held in the past years on the Planning Commission’s 
role in public hearings (ex parte contact, conflict of interest, hearing procedures, etc.). This 
training will mention the public hearing process, but will not directly address these topics. 

Staff will present a brief overview of Milwaukie’s development review process at the October 8th 
Planning Commission meeting. The goal of the training is to provide Planning Commission with 
a broader understanding of the review processes for all types of development within the city. 
Staff will make a 10 minute presentation and will leave as much time as desired by the 
Commission for questions and discussion. 

The topics to be covered are: 

• Zoning overview – zones; types of uses; overlays; common terms 

• Milwaukie’s Land Use applications – overview, frequently seen applications 

• Review types – Type I, II, III and IV – public notifications, review process 

• Building permit review – components of permit review; city departments involved; impact 
fees; public improvement requirements 

There are no attachments to this staff report. 
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